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National Treatment of North American Investment in Mexico:

A NAFTA Chapter XI case study
North America Free Trade Agreement (from now on, NAFTA) is a regional treaty between Canada, United States and Mexico that, among other things, seeks a higher economic cooperation between the State Parties. This treaty began to be negotiated on 1989. It was signed by the three parties on 1992 and in 1994 it came into force. Foreign investment was (and still is) a very important subject of NAFTA. Since the creation of the treaty, the three countries dedicated special attention to this topic because it is a different subject from free trade in general. The objective was to encourage and develop foreign investment in the region, based on a trustable economic, social, political and, most important, legal framework. In order to achieve this, Chapter XI of NAFTA treats with special attention both substantive and adjective rights of foreign investment and investors of North America, in contrast with free trade rules that seek a more efficient commerce between the parties. The adjective rights consist on a special mechanism of conflict solving arbitrations between investors and State Parties. Substantive rights consist on different treatment standards that the State Parties must respect. One of the most important rights of these is the national treatment. National treatment is an international investment principle that was adopted by article 1102 of NAFTA. In short terms, it prohibits a State Party to take nationality based discriminatory measures against a foreign investor or investment, or to give a disproportional benefit to a national investor or investment, rather than to a foreign “in like” circumstances.  

Since 1994, Mexico has been sued thirteen times by North American investors under NAFTA Chapter XI rules of arbitration. According to the respective Tribunals, Mexico had violated its national treatment obligation on three cases. What does this tells us about the Mexican government’s treatment of North American investors? Is Mexico a nationality based discriminatory country or does it actually protects foreign investment? And, based on these last questions, where does it stand now in relation with North American investment? My hypothesis is that, due to the Tribunals arguments and reasons for finding a violation of national treatment on the three cases lost, Mexico is not a nationality based discriminator and that, in fact, since 1994, North American investment in Mexico has grown and has determined, in some way, the economic growth of the country.

In order to prove this, I will divide the essay on three parts. On the first part I will explain the basic structure of Chapter XI and the international investment principles it adopts. Also, I will explain, in general terms, what national treatment principle is about and how it had been treated by Chapter XI NAFTA Tribunals. On the second part, I will conduct an analysis of the facts and the Tribunals’ reasoning of two arbitration cases where Mexico violated article 1102, based on the respective final awards. I will not analyze the third case for reasons explained on footnote 34. Finally, based on a general analysis of the Tribunal arguments and conclusions, and economic data, I will indicate the effects of North American investment until today, and the position of Mexico in front of it.

1. - Chapter XI: Foreign Investment Protection

Chapter XI of NAFTA was created in order to guarantee substantial and adjective rights for North American investors. This objective responds to one of the principal aims of NAFTA: to create a regional free trade market with less regulatory, economical and legal barriers for the economic agents of the region. Traditional Bilateral Investment Treaties (BITs) stipulate individual rights of foreign investors, while traditional commerce and free trade treaties or agreements put more attention on competition between the State Parties. Thus, BITs and free trade agreements have different objectives.
 That’s why Chapter 11 of NAFTA, being part of a multilateral investment treaty, has specific and special rules different from general rules of the other chapters of NAFTA. Chapter XI is divided in two fundamental sections. Section A stipulates the substantial rights of North American investors. Section B, on the other hand, stipulates their adjective rights by creating a specific mechanism of arbitration to solve investment conflicts on the region.
 

The substantive rights under Section A of Chapter XI are conformed by four groups. The first group refers to the treatment that the TLCAN offers North American investors. Three basic principles of international investment law were adopted in this group: national treatment, most favored nation treatment, and minimum level of treatment. The second group of rights is about expropriation and compensation. The parties agreed that it is prohibited to expropriate the foreign investments except in cases of public utility, with no discriminatory means, with strict attachment to legality, under the requirements of article 1105 of NAFTA, and by previous compensation. This compensation has to be based on the market value of the property expropriated. The third group of rights refers to the prohibitions of the States to impose limitations to the investors. A State Party cannot impose performance requirements to the foreign investors. The fourth group of rights determines other obligations and rights of the Parties such as the negative list of restricted economic areas under the Ratchet clause.

In general, Section B structures a system of resolution of investment conflicts between the Parties of NAFTA and investors. An individual investor or a representative of an industry can sue a State Party for violations of its obligations under Chapter XI. First, the parties of the conflict must try to solve it through negotiation. If this does not succeed, then, the claimant has to notify the respondent that the conflict will be submitted to an arbitration tribunal 90 days before it actually does. Also, the claimant has to renounce its right to submit its lawsuit to a local jurisdiction. The Arbitration Tribunal will be comprised of three arbitrators. One is chosen by the claimant, the other is chosen by the respondent, and the last, that will be the president of the Tribunal, is chosen by an agreement of the parts on the conflict. If one of the parts does not want to choose an arbitrator, the general secretary of the International Center for Settlement of Investment Disputes (ICSID) will chose it.

1.1 National Treatment Principle

National treatment is an international relative principle that has evolved throughout the last fifty years. The oldest precedent of national treatment principle was the customary international rules of treatment of commercial aliens. First, States agreed on aliens treatment, then on trade of products. With the proliferation of these treaties and the decolonization of several countries, developing economies were hostiles to free trade agreements. Developing countries in Latin American based their international treatment practice on the doctrine of Carlos Calvo, an Argentine diplomat from the nineteenth century who, basically, stated that “aliens were entitled only to the same level of treatment that domestic nationals receive under the domestic laws and legal system”.
 Ironically, the Calvo doctrine, as a protectionist policy of Latin America, was an early agreement of national treatment of foreign investors. Actually, “[Bilateral Investment Treaties] BITs owe their origin to the weakening of investment protection”.
 In the 1980s, with the impossibility of developing countries to pay their loans, free trade and international investment treaties became very attractive. Then, in 1990s, with several economic difficulties of developing countries, investor-State arbitration claims grew significantly.
  With these historical precedents, national treatment became a very common principle on BITs, as well as investor-State arbitration cases. On the other hand, national treatment is a relative principle because it depends on a comparison of the treatment given to a national investor, while in absolute principles the treatment given to a national or a third party investor doesn’t matter.

National treatment principle in trade and investment treaties, although similar, seeks different objectives. The basic requirement of this principle is treating foreign investors, individuals, enterprises, business or services no less favorable to the best treatment given to their national counterparts. National treatment, as agreed in GATT, had two objectives: “ensure that nations could not circumvent their tariff reduction commitments at the border by enacting discriminatory taxes or internal laws once goods had cleared customs” and, more importantly, “ensure that internal measures not be applied to imported or domestic products so as to afford protection to domestic production”.
 While national treatment in trade agreements remains limited to the regulation of products and the economic competition between Parties, in investment treaties, the principle goes far beyond. It covers the whole lifecycle of the foreign investor as well as the domestic rules that apply to him. It is focused on substantive and adjective individual rights of investors, not in competitive measures. Also, while the principle in question has lost importance under trade arbitrations, its future in investment arbitration and practice looks pretty bright.
 
Article 1102 of NAFTA has had special treatment in the practice. The way this article stipulates the national treatment principle makes it subject to new interpretation and has led the way to almost create legitimate new jurisprudence.
 Nevertheless, it still has the basic elements of the national treatment principle built by the international investment practice. These elements are the motivation and the effects of the discriminatory measure and the determination of the “in like circumstances” element.

In general, measures taken by a State only constitute a violation of the national treatment right if it is product of discriminatory intention by the State or if it disproportionately benefits a national investor over a foreign one. This principle prohibits nationality-based discrimination, either de jure or de facto. What the practice has shown is that generally States discriminate under neutral or de facto measures.
 This complicates the test of national treatment violation because the measure stands as a non discriminatory one. The Core-alcoholic beverages taxes and the Malta beverages cases are examples of neutral or general public policies that does not discriminate de jure international investors, but does de facto. On the other hand, there are several legitimate reasons for a State to give different treatment to a national investor compared to an international investor. However, they need to have a reasonable link between the measure imposed and the purpose of it, and it has to be proportional to its objective. When it is prima facie found a violation of national treatment right, the State respondent has the burden of proof with respect to the justification of the measure.
 There are different tests proposed to a tribunal to determinate the legitimacy of the measure of a State. Arbitration Tribunals under General Agreement on Tariffs and Trade (GATT) rules support their test in a limited list of reasons that justify discriminatory public policies. Under Chapter 11 of NAFTA rules,
 what generally has to be taken into account are the rights protected by the measure, the necessity of it and the way it contributes to the objectives wanted, and the way it affects foreign investors. There’s got to be reasonability of the discriminatory policie. Furthermore, damages to the foreign investor are a sine qua non element of a violation. In general, under cases in which an investor believes there is a violation of the national treatment principle, the Arbitration Tribunals of NAFTA have stated that the investor only has to demonstrate damage to him but not to a national investor or a disproportional benefit of the last.

The “in like circumstances” element has taken a special meaning in Chapter XI NAFTA arbitrations. If there is no “in like circumstances” between the investors compared, there is no need to analyze a possible violation of national treatment. Weiler proposes a three step analysis in which i) the comparable subjects are identified, ii) the relative treatment of each one are analyzed and iii) the possible legitimate reasons are taken into account. The main variables for this test are the market in which the subjects compete, the activities they do, the productive chain spot they have, the geographical and temporal situation, the consideration of possible substitutes, and the production techniques among others. Although this was put into place, it is not possible or desirable to have a strict test on the “in like circumstances” element. It necessarily implies a discretional activity of the arbitror in every case. Furthermore, the “in like circumstances” or “in like situations” test, in practice, have differed from trade and investment arbitrors. The current has “rejected the trade law emphasis on alteration of the condition of competition in favor of a test that focuses on whether an alleged discrimination is effectively based upon nationality”.
 In the end, due to the fact that “the in like circumstances” element is a sine qua non requirement of a national treatment violation, arbitrors have to analyze it very precisely and carefully.

Finally, based on a comparison with the national treatment test in general of the trade and the investment tribunals, it is possible to identify three basic elements of the national treatment test that investment arbitrators have used. First of all, trade arbitros have used a “likeness” and “less favorable treatment” concept based on economic competition aspects. Investment arbitrors of NAFTA support their concept on the factual evidence of the government’s distinction of the foreign and domestic investor while taking regulatory action. Secondly, to determinate a less favorable treatment, trade arbitros focus on the anticompetitive effects of a meause on the entire group of the like foreign investors, while for NAFTA arbitrors it is sufficient to prove that a single investor was treated less favorably in like circumstances. Finally, individual investors on investment arbitrations have to prove a real harm linked with the discriminatory measure or action challenged. “GATT allows law or regulations of general application to be challenged without a particularized showing of harm”.
 This characteristic does not only prove that it is easier to find a violation of national treatment on trade arbitration, rather than investment ones, but that arbitration precedents of NAFTA have, partially, homogenized a national treatment test.
2. - The Cases

2.1. - Feldman V Mexico (2002)

Feldman V México is about the controversy on the application of certain tax laws of the United States of Mexico over the exportation of tobacco products from “Corporación de Exportaciones Mexicanas” (from now on, CEMSA). CEMSA was created under Mexican law and was under the control and management of Mr. Marvin Roy Feldman Karpa, an American citizen. According to the arbitration tribunal, the lack of some fundamental proofs and the misunderstanding between the parties (CEMSA and United States of Mexico) about certain facts make the construction of the whole case pretty difficult.

According to the IEPS (Impuesto Especial sobre Producción y Servicios or Special Tax over Products and Services) Mexican law, in general terms, the exportation of cigarettes, between 1990 and 1997 was under a 0% tax. CEMSA began to export cigarettes in 1990 and the “Secretaria de Hacienda y Crédito Público” (from now on, SCHP) returned to CEMSA the IEPS tax paid in the 1990-1991 period. On 1991, the Mexican Congress modified the IEPS law and restricted the IEPS tax devolution to certain productive and commercial activities, different from CEMSA’s tobacco exportation. So, on February of 1991, CEMSA submitted an amparo against this specific disposition, arguing that it violated the Mexican constitutional principle of tax equity. While this trial was in process, the Mexican Congress reformed the IEPS law in 1993. From then, the devolution and return of the IEPS tax was available and demandable for every tobacco exporting company, like CEMSA. This disposition returned to the system of the 1990 IEPS law, and was maintained without any change until 1997.
 Nevertheless, on 1993, CEMSA suffered looses and closed due to its lack of other legal requirements. CEMSA bought cigarettes form Wal-Mart and Sam’s Club on a price that included the IEPS tax, but they didn’t translate it expressly on the ticket, an element required by article 4 of the new IEPS law in order to perceive the IEPS tax paid. Thus, CEMSA couldn’t have the devolution of this tax. Meanwhile, in 1993, the Mexican Supreme Court of Justice decided the previous amparo in favor of CEMSA, concluding that the disposition violated the principle of tax equity and non-discrimination. Because of this, Mexico recognized that CEMSA had the right to pay a 0% IEPS tax, but persisted on the fact that, if the company couldn’t prove it was paying the IEPS tax expressly on the ticket, it didn’t have the right to demand the devolution.
 Nevertheless, and although there is a misunderstanding about an oral agreement between SCHP and the claimant in the present case with relation to the IEPS tax devolution, from June of 1996 to September of 1997, CEMSA did received the devolution of this tax. Before December of 1997, SCHP stopped these devolutions, action that, according to the claimant, cost him 2,350,000 dollars.
 

On December the 1st of 1997, the IEPS tax law was reformed and it now prohibits the devolution of IEPS tax paid by re-sellers such as CEMSA. This law also obligated some exporters (cigarettes exporters, for example) to register on the “Padrón Sectorial de Exportadores” in order to obtain the application of 0% of IEPS tax on their exportations. The registration of CEMSA as an exporting company was denied. Also, on July 14 of 1998, SCHP began a tax auditory of CEMSA and demanded it to pay 25,000,000 dollars for the devolutions of the IEPS tax on the period of twenty one months between January of 1996 and September of 1997. CEMSA challenged this resolution and the one concerning the negativity of devolution of IEPS tax during the October-November of 1997 period.
 

There were, at the very least, two other re-seller companies competing in the same market as CEMSA under the same circumstances. These companies (“Mercados 1” and “Mercados 2”, property of the Mexican “Grupo Poblano”), according to the claimant, did obtain the devolution of the IEPS tax, although, like CEMSA, they couldn’t prove the payment expressly and independently on a ticket, like the Article 4 of the IEPS law commands.

According to the Tribunal, the essence of the applicants argument of denegation of national treatment by Mexico is that the respondent discriminated CEMSA during the 1998-2000 period because it did returned the IEPS tax paid by other national cigarettes exporters companies (“Grupo Poblano”) that, as CEMSA, didn´t accomplish the requirements under Article 4 of the IEPS law. A similar discrimination treatment took place in the 1996-1997 period. Also, Mexico denied the registration of CEMSA as an exporting company, when it had permitted this registration to the “Grupo Poblano”. In addition, there is no evidence of a real effort of SHCP to recover the IEPS tax devolution made to the “Grupo Poblano” companies. Based on these facts, CEMSA argued that the respondent de facto discriminated against the applicant.

On the other hand, Mexico’s basic argument was that because “Grupo Poblano” was bound with CEMSA, and it was not its actual competitor, there couldn’t be any discrimination between both companies, under article 1102 of NAFTA. Also, Mexico argued that there cannot be any discrimination of a foreign company if the national authorities deny a benefit that, under article 4 of the IEPS law, the company doesn’t have the right to demand. In relation to the denial of registration, Mexico argued that CEMSA and the “Grupo Poblano” were not under the same circumstances so the denial of registration of one company and the approval of the other cannot be compared. Moreover, Mexican authorities audited CEMSA and discovered discrepancies in IEPS tax devolutions for the 1996 and 1997 period. Nevertheless, according to Mexico, supposing that the companies were treated differently, this cannot violate the respondent obligations under article 1102 of NAFTA. The violation has to be founded on nationality discrimination, which was not proven in this case.

Based on the facts constructed by the Tribunal, and the proofs given by the parties, the Tribunal pointed its main target: to determinate if the IEPS tax devolution was given to local exporting companies, while they were denied to a foreign company. In order to solve this, the Tribunal has to conclude if there was: a) at least two companies under the same circumstances, b) real discrimination and c) discrimination based on the nationality of the company.

The Tribunal concluded that there were effectively two companies under the same circumstances. The universe of companies under the same circumstances covers national and foreign companies that re-sell and export cigarettes. Thus, the companies that were “in like” circumstances in this specific case were CEMSA and the partners of the “Grupo Poblano”.

Also, the Tribunal concluded that, under these circumstances, there was discrimination. This, based on the fact that Mexico denied the IEPS tax devolution of October-November of 1997 to CEMSA and, subsequently, it requested that CEMSA return the devolutions given from June of 1996 to September of 1997. “Grupo Poblano” did receive these same devolutions. The majority of the Tribunal
 concluded that no re-seller/exporter cigarettes companies could accomplish the requirements of article 4 of the IEPS law, and, although, Mexico denied the IEPS tax devolution to the claimant on the same period that these devolutions were given to other companies. Based on different precedents, the Tribunal decided that the applicant had built a prima facie presumption on the existence of discrimination. To this point, Mexico had to prove that this presumption was not right. Nevertheless, it didn’t. The respondent dedicated its defense time in proving a supposed link between CEMSA and the “Grupo Poblano”. If it had real proof of non discrimination treatment to CEMSA, Mexico would have presented it.
 

At last, the Tribunal found out that there was a link between the nationality of CEMSA and the discrimination by Mexico. Contrary to what the respondent argued, it doesn’t have to be an explicit nationality based discrimination in order for it to qualify as a violation of the 1102 NAFTA article obligations. If such was the case, then this obligation would lose effectiveness. It would be almost impossible for a claimant to prove nationality-based discrimination, the documents that would prove these facts would be under the control of the government demanded. Nevertheless, there is a link between the discrimination act and CEMSA’s nationality. The link is found in the fact that there was no reasonable motive for SHCP to audit CEMSA, but the fact that Mr. Feldman had sued Mexico in this Tribunal.

2.2. - Archer Daniels V Mexico

The claimant and ALMEX produce and distribute High Fructose Corn Syrup (HFCS). This product is widely used in the soda industry as a substitute of sugar. The claimant was, basically, the pioneer on the production of HFCS in the seventies and eighties. After investing on ALMEX on 1968, the claimant TLIA gained the 100% of the property of the same in 1990. Then, in 1993, ADM bought 50% of the corporate actions of ALMEX.
 

Local sugar industry has a lot of social, economic and even political importance for both United States and Mexican governments. Actually, “Mexico has the world's highest per capita consumption of carbonated soft drinks and the world's highest per capita consumption of Coca-Cola”.
 However, HFCS can replace sugar as an alternative sweetener. By consequence, Mexican soda producers began to use HFCS on their products. According to the claimant, by 1991 HFCS didn’t exist on Mexican industries and to 1997, this same product participated on 25% of the local market. The HFCS became ALMEX’s most important product when this company started selling it in Mexico in 1994 and on the national market in 1995. By consequence, HFCS became a really strong competitor in the Mexican sugar market. On the other hand, HFCS also benefited from the public policies on sugar, such as the sustainment of the price of this product. These kinds of policies maintained the price of sugar high, which permitted HFCS to compete on the soda market at this price base.
 That is why HFCS producers, in Mexico and the United States, such as ALMEX and Corn Products International have a lot of incentives to support these kinds of public policies.
The negotiations between sugar and corn sweetener producers in NAFTA were really difficult. The basic plan for sugar commerce between Mexico and the United States was: a) a staged tariff elimination between Mexico and the United States over a period of fifteen years, b) a minimum amount of tariff-free quota, c) an increase of the tariff-free quota if any Party produced a “net production surplus” and d) a common tariff of high level for the importation of foreign sugar.
 In this sense, by the time this case was in process, the corn importation of the United States with Mexican destiny were subject to a 15 years tax elimination process and a tariff-free amount of 2.5 million of tons, increasing on 3% per year. Since 1993, different letters were exchanged between the representatives of the United States Commerce Issues and the Mexican Secretariat of Trade and Industrial Development (currently, the “Secretaría de Economía”). The aim of these letters was to solve the ambiguities of the pact stipulated concerning corn and sugar commerce. Nevertheless, the result was not that productive. In fact, the main consequence of these letters was that they created substantial uncertainty concerning: a) if the annex relative to the elimination of the maximum top of free-tariff quantity starting from the seventh commercial year if a Part had a “net production surplus” was or not operative, and b) if the definition of “net production surplus” included the consume and production of HFCS, or just the consume.

The local sugar market in Mexico suffered changes during the first years that NAFTA was implemented. According to the preview negotiations, Mexico and United States would join every first of June to analyze if a Party had a “net production surplus”. Since 1995, Mexico has had a “net production surplus”, but the calculations of its surplus distanced from the ones of the United States, due to the misunderstandings in the letters exchanged. This had very important economic and political consequences in Mexico. Mexican sugar producers consider themselves affected by the imbalance of the commercial flues of sugar, HFCS and corn. The problem, which was mentioned by President Ernesto Zedillo to President Bill Clinton in 1997, was that Mexico was importing several quantities of corn in order to produce HFCS. On the other hand, and in contrast, the United States, although it had been importing higher quantities of sugar, was not importing them from Mexico.
 This situation, as stated above, directly affected Mexican producers of sugar. On March the 23rd of January of 1998, Mexico applied antidumping rights to the HFCS. United States issued a challenge to this right to the WTO and to an Arbitration Panel pursuant to Chapter XIX of NAFTA. Mexico was asked to stop applying the antidumping rights and reimburse the rights already charged.

After a conflict issued to an Arbitration Panel of Chapter XX of NAFTA (State-State conflicts), the Mexican Congress approved an Amendment to the IEPS tax law that a) charged a 20% tax on the sell and importation of sodas and other beverages that contained any sweetener other than sugar; b) a 20% tax over specific services intended to sell products such as sodas and other beverages that contained any sweetener other than sugar, and c) several prescriptions to taxpayers subject to the soft drink tax and the soda tax. This Amendment was temporally suspended, but, later, the Supreme Court of Justice declared the Amendment constitutional.
 

Before the present case, the United States also challenged the Amendment to the WTO. Basically, the United States argued that the taxes challenged were incompatible with national treatment obligations of Mexico under article III of GATT. The Special Group that solved this conflict concluded that the taxes imposed by Mexico on the HFCS were, actually, a breach to its national treatment obligation. Mexico challenged the resolutions and lost. Then, the Mexican Senate repealed this tax on December the 20th of 2006, after settling an understanding with the United States Government regarding the sweeteners commerce and trade.

The Supreme Court of Mexico and the WTO had already decided that the tax was a protectionist measure in favor of Mexican sugar industry and that it might violate Chapter XI of NAFTA.
 On the other hand, to the Arbitration Tribunal that solved the present case, Mexico argued that the tax was a compensatory measure for the restrictions adopted by the United States against Mexican sugar, not specifically against the HFCS producers. Also, the fact that a Special Group of the WTO declared that HFCS and sugar were similar products does not necessarily means that HFCS and sugar industries are under the same circumstances.
 Furthermore, sugar industry was being affected by the restrictions of entering on the United States market, while HFCS was enjoying the increasing Mexican demand of this product.

Based on the decisions of the Arbitration Tribunal on the S.D. Myers INC c. Government of Canada and the Pope & Talbot c. Government of Canada cases, the Tribunal decided that the last argument Mexico made was not relevant to determinate if ALMEX and the Mexican sugar industry were under the same circumstances. According to the objective of the 1102 article, what is important and relevant in this subject is to analyze the competitive relation between both industries. The Tribunal based its conclusions on the Feldman case explained above and the Methanex case. They concluded that ALMEX and the Mexican industry of sugar were under the same circumstances because they were both competitive industries on the same economic sector. Furthermore, when there are no identical comparators for the industry, the Tribunal concluded that the foreign investor can be compared with less similar comparators. In other words, in absence of proof, the comparative subject’s in this case are just ALMEX and the Mexican sugar industry, although Mexico debated the Methanex case analogy.

The Tribunal, analyzing the discriminatory treatment subject, stated that the nationality based discrimination is established once it is proven that a foreign investor has been a victim of an unjustified less favorable treatment compared to the treatment given to a national investor in like circumstances.
 In order to determinate if the tax challenged gave a less favored treatment to the applicant, it is fundamental to mention that, in the present case, both the intention and the effects of the tax revealed the discriminatory nature of the measure. The tax was created in order to protect Mexican sugar producers and affect HFCS producers, such as ALMEX. The effects of this measure were in prejudice of the applicant.
 

3. - North American Investment in Mexico

Besides the violation of Mexico of article 1102 of NAFTA, the Feldman and Archer Daniels cases have some similarities that are important to point out. First of all, Mexico’s discriminatory measures concerned only tax laws. By definition, every tax law (or every single law) in Mexico has to be general, impersonal and abstract. This confirms the fact, then, that the discriminatory measures taken by Mexico in these cases were neutral measures. However, as the theory suggests, it can be a protectionist or a discriminatory intention behind this neutral measure. In the Feldman case, the IEPS law applied for both the “Grupo Poblano” and CEMSA, but it was only made effective for the latter. And, on the Archers Daniels case, on the other hand, the tax law, although general, impersonal and abstract, only applied to ALMEX. In addition, the Mexican government and Mexico’s Supreme Court of Justice recognized that the measure had a protectionist objective. It was created to benefit the local sugar industry and have an impact on foreign HFCS producers. The legitimate reasons for imposing the discriminatory measure had been analyzed in both cases, but with special attention on the Archers Daniels case.
 In both cases Mexico has failed to prove that the measures impugned by the claimant are not violations of article 1102 of NAFTA. The decision of both Arbitration Tribunals had been based on an iuris tantum presumption that Mexico wasn’t able to prove wrong.  

On the other hand, in general terms, for the last seventeen years foreign investment has increased in Mexico. The public policies applied since the ratification of NAFTA have attracted North American investment. Being the local norms and institutions, the tax policies
 as well as the internal treatment of foreign investment and investor, a fundamental variable to participate in Mexican market, international investment has increased enormously over the lasts years.
 From 1971-1984, Mexico received around 700 million dollars of foreign investment annually. This flow grew to 13.3 billion dollars from 1994 (the year NAFTA came into force) to 2000 and to 22.5 billion dollars in 2008.
 In 2011, the North American Investment represented 55.4% of the total international investment in Mexico.
Also, in 2011, Mexico stands as the tenth most attractive economy for international investment and the eight most trusted economy for international investment, when, in 2008 it was the nineteenth most trusted economy.

The foreign investment has also contributed to Mexican economic growth. Economic data shows that the recent free economic public policies have had positive effects on the reception of foreign investment.
 In some way, since Mexico ratified NAFTA, its economy and competitiveness has grown and this can be attributed directly, in some aspects, to North American investment. Nonetheless, another important effect of foreign investment and economic growth is the detriment of poverty and marginalization. What economics experts have proved is that, it is necessary and fundamental to focus foreign capital flows on the development of marginalized classes. If not corrected, this will bring several negative consequences to international investment in Mexico.

Conclusions
First of all, based on the general objectives of NAFTA and on the specific of its Chapter XI, I can conclude that the treaty has done its job, at least when it comes to foreign investment in Mexico. When it comes to conflicts of violations of the rights and principles adopted by Chapter XI, foreign investors have found an effective conflict solving mechanism under Chapter XI of NAFTA. Also, the Tribunals have applied genuine interpretation techniques and test to solve the claims submited to them.
Now, based on the facts presented by the Parties and related by the Tribunals and the reasonings and arguments of the last, I can conclude that Mexico does not discriminate against North American investors. As explained above, the final awards of Feldman and Archer Daniels and in the case of Corn Products International, the Tribunals have not arrived to easy or evident conclusions. The determination of basic national treatment elements such as “in like circumstances” had been solved by very strict and complex tests. In addition, Mexico had never applied a de jure discriminatory measure to foreign investment and it had never been found the direct intention of Mexico to affect foreign investors. In both cases, Mexico had applied a neutral and general measure that de facto discriminated CEMSA and ALMEX because it was made effective only for the first and it only affected the last, respectively. This only suggests that Mexico had failed, but had failed in a very subtle way, and doesn’t fail constantly.

The way international investment has grown over the lasts years only supports this last conclusion. American and Canadian investors find in Mexico a rich and attractive investment market and the North American investment keeps growing. Feldman and Archers Daniels cases are not important deterrents for foreign investors. These situations have helped Mexican economic growth in general terms.

Chapter XI of NAFTA has been, at least for Mexico, a good strategy and a great bet. Besides the fact that it had attracted international capital and investment, it has demonstrated to North American investors that Mexico knows how to treat international investors. But, there are important topics where Mexico needs to work. The first one is tax law. Nevertheless Mexico has a veto on tax law according to NAFTA and, in the cases explained above, the tax law challenged haven’t constitute indirect expropiation of Mexican government, they have de facto discriminated foregin invertors. This is a problem that Mexican Congress and Government in general have to take into account and be aware that not only discriminatory, but general bad tax laws and policies discourages international investment The second one is the negative effects of foreign capital flows. It is clear that it helps economic development, but it is also clear that it contributes to poverty and marginalization. There has to be public policies that, at the same time attract international investment and direct it to create a more homogeneous economic ground in Mexico.
In addition, the future of North American investors in Mexico looks pretty bright. One of the main reasons is that Mexico doesn’t discriminate North American investors and it is very opened to international investment. Another very important reason is that the conjunction of substantive and adjective rights under Chapter XI of NAFTA have created a trustable investment context in which North American investors can assure that they will be protected and, in case a conflict arise, they can count on a efficient mechanism to solve it, that will base its conclusions on the facts of every specific case. Easily, this situation can be translated to an even higher cooperation between Mexico, The United States and Canada economically, politically and even culturally. 
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